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In the Matter of the Petition of the Town Boarp or Corn- 
WALL as to crossing A-19 of the Erie and Jersey Railroad, 
asking for a change in the determination made by the 
former Board of Railroad Commissioners. 

In a case arising under section 60 of the Railroad Law involving 
the crossing of a highway in the town of Cornwall, Orange county, by 
the Erie & Jersey railroad the part of the highway in question was 
relocated by the State Engineer and an overcrossing by the railroad 
was required by the Board of Railroad Commissioners, which Board 
in its final orders provided for abandonment of the old highway at 
that point. On complaint to this Commission that the new highway, 
because of sharp curvature, is dangerous, and claim that the former 
board was without power to order abandonment of the old highway, 
the Erie & Jersey filed a stipulation agreeing to change the new high- 
way at the east side of the crossing so as to afford an increased range 
of view to those using the highway. Held, for reasons stated, that the 
complaint should be dismissed. Held further, that this Commission is 
without power to review the final determinations of the Board of Rail- 


road Commissioners. 
Submitted December 7, 1907. Decided February, 18, 1908. 


A. H. F. Seeger, Attorney, and H. W. Chadeayne, Super- 
visor, for the Town Board of Cornwall. 


George F'. Brownell, for the Erie and Jersey Railroad 
Company. 


SacuE, Commissioner.— This is an application made to 
the former Board of Railroad Commissioners for a rehearing 
regarding the determination made under section 60 of the 
Railroad Law as to the manner of crossing the highway from 
Washingtonville to Newburgh, in the town of, Cornwall, 
Orange county, by the Erie and Jersey Railroad. 

The highway is known as the Vails Gate — Chester road 
—and the crossing is designated as A-19. 

_ The Erie and Jersey Railroad is a new low-grade line, 
being built by the Erie Company for the purpose of diverting 
their heavy traffic from a portion of the eastern division of 
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the Erie, which has heavy grades and sharp curves. The 
rie and Jersey line will be about forty miles long, and is 
being built practically without grade crossings. 

The highway in question is one of the main roads in 
Orange county, and was improved in 1908-4 as a State road 
by the State Engineer under the Good Roads Act. The loca- 
tion of this road where it crosses the Erie and Jersey is 
shown on Erie and Jersey railroad map dated November 21, 
1905, which was filed with the determination of the Board of 
Railroad Commissioners, and also on the Erie and Jersey 
railroad map, dated April 2, 1907. 

The State Engineer in improving this road decided to di- 
vert it at the point under consideration for a distance of 
about 1,300 feet in order to reduce the grades. 

At the point of crossing of the Erie and Jersey line, as 
shown on the maps, the new line of highway is about 300 
feet distant from the intersection of the old highway with 
the railroad line. The old highway has grades of 12 per 
cent and the detour secures a maximum grade of about 6 
per cent. 

It was evidently intended originally by the State Engineer 
that the section of old public highway in question should be 
abandoned when the new highway was finished, but no pro- 
ceedings in the matter appear to have been taken by the town 
authorities. ay 

The Board of Railroad Commissioners held two hearings 
regarding this crossing, under section 60 of the Railroad 
Law, before a determination was 1vached. These hearings 
were advertised in the legal manner, and the town authori- 
ties, property owners involved, and the railroad company, 
were fully represented. A determination was made October 
30, 1906, and the essential part of the order directs as 
follows: 


“The highway shall be carried under the railroad at 
a point shown on a plan dated November 21, 1905, now 
on file with this Board in this matter. The clear width 
of the under crossing shall be twenty-five feet, the clear- 
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ance from the surface of highway to bottom of keystone, 
of arch carrying the railroad shall be twenty feet. 
Pieces of existing highway shall be abandoned, and a 
new piece of highway shall be constructed in accordance 
with said plan, dated November 21, 1905.” 


In order to cross the railroad line at right angles, a sharp 
curve was introduced in the State road, east of the point of 
crossing, the change in line being shown in red on map, dated 
November 21, 1905. This map also shows portions of the 
highway in yellow, which were ordered to be abandoned, and 
includes the 1,300 feet of old highway which crosses the line 
of the Erie and Jersey about 300 feet north of the new under 
crossing. ‘The portions of State road which are to be left 
as originally located are shown in brown on the same map. 

The Erie and Jersey railroad proceeded under this deter- 
mination and built the concrete arch at right angles with 
their right of way, and changed the location of the highway 
as ordered by the Board of Railroad Commissioners, at an 
expenditure of about $14,000. : 

The old public highway, shown in yellow on print of No- 
vember 21, 1905, and marked “ To be abandoned,” will be 
closed by an earth embankment about fifty feet high, when 
the construction of the railroad is completed. But the record 
does not show that this embankment has yet been built. 

After the concrete arch at the point of under crossing was 
completed and the change in location of highway made, cer- 
tain taxpayers in the town of Cornwall petitioned the Board 
of Railroad Commissioners for a rehearing. ‘This was 
granted, and a hearing was held April 5, 1907; an examina- 
tion of the crossing having previously been made by the En- 
gineer of Grade Crossings of this Commission. No deter- 
mination was reached, and the question was taken up by the 
Public Service Commission as unfinished business. <A hear- 
ing was held November 12, 1907, and briefs were filed by 
the opposing counsel. 

‘At the hearing November 12, 1907, the following points 
were argued: 
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1. It was claimed by the petitioners that the determination 
of the Board of Railroad Commissioners, locating the point 
of under crossing, as shown on map, dated November 21, 
1905, introduced a situation which is dangerous to persons 
using the highway. It is claimed that the sharp curves in the 
highway at each end of the arch, the length of the arch 
itself, and the short views which can thereby be obtained, 
cause great danger of collision of opposing vehicles, and 
especially danger from automobiles. Complaint is made 
especially of the sharp curve at the easterly approach, which 
was introduced in the highway under the order of the Board 
of Railroad Commissioners. 

2. It was claimed by the petitioners that the old publ 
highway, which originally formed part of the main road from 
Washingtonville to Newburgh, had not been closed by the 
town authorities, and that the Board of Railroad Commis- 
sioners had no right to order it to be closed under section 60 
proceedings. It was, therefore, argued that the Railroad 
Commissioners’ order closing this section of road should be 
rescinded, and that this Commission should order an under 
crossing for the old highway at the point of intersection witi 
the railroad. 

3. It was claimed by the railroad company that the Board 
of Railroad Commissioners had no right to reopen a case 
after a determination had been made upon full hearings, in 
which all parties had been represented, and after the railroad 
company had proceeded under the order and had incurred 
great expense. 

4. The right of the Public Service Commission to reopen 
the determination of the Board of Railroad Commissioners 
was questioned, but no complete argument on this point was 
made. 

The evidence taken at the hearing of November 12, 1907, 
and examination of the papers in the case, and the report of 
our Engineer of Grade Crossings, justify the following 
conclusions : 
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1. It appears that full opportunity was given by the Board 
of Railroad Commissioners to all parties interested in the 
proposed method of crossing at this point. The curves of the 
road on each side of the concrete arch, and especially the new 
curve to be introduced at the easterly approach, and all other 
essential features of the crossing were exhibited and discussed 
in as complete a manner as could be reasonably expected. 


2. The railroad company has proceeded under the order 
as has expended the amount of $14,000 in construction. 


An under crossing for the old highway would involve 
ae expense, owing to me height of embankment and conse- 
quent height and cost of abutments. The railroad company 
estimate the cost of an under crossing at this point at about 


Me 000. 


An examination of the map rane the report of our 
ee of Grade Crossings show satisfactorily that the 
under crossing as located does not introduce any serious ele- 
ment of danger, provided that reasonable care is exercised by 
persons using the highway. 

5. The correspondence in this matter shows, however, that 
the Erie and Jersey railroad has, in order to reach a satis- 
factory solution of this proposition, agreed to make a change 
in the State road east of the under crossing as now located. 
This change increases the radius of curve in the State road 
to 155 feet and carries the highway about fifty feet further 
east of the arch. This change is indicated by the green line 
on print dated April 2, 1907, and is proposed in a letter of 
June 12, 1907, from F. L. Stuart, Chief Engineer of the 
Erie and Jersey Railroad Company, to J. 8. Kennedy, Sec- 
retary of the Board of Railroad Commissioners. The last 
paragraph in this letter is as follows 


“Tf an order is made regarding the change of road, 
it should be conditioned upon the town’s changing the 
highway to conform to the revised plan marked ‘ Pro- 
posed Betterments, and their acquiring by condemna- 
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tion the land necessary in the event we are unable to 
acquire it by purchase upon said terms; this company to 
furnish the town, without charge, the attorneys to con- 
duct the condemnation proceedings, and to pay the 
award. We have not the powers to condemn land neces- 
sary for this change of route.” 


The change in the highway proposed in this letter will in- 
crease the range of view on the east side of the under crossing 
from a minimum distance of 160 feet in the present location 
of the highway to 225 feet for the new location. This change 
in the highway appears to be all that can be reasonably 
asked of the railroad company in connection with this cross- 
ing, in view of the expense that has already been incurred. 
The Erie Railroad Company has filed with this Commission 
a stipulation, dated February 26, 1908, agreeing to change 
the highway at the east side of the new under crossing to 
give an increased range of view, the town authorities to co- 
operate in the condemnation of land where necessary, all as 
outlined in letter of June 12, 1907, from F. L. Stuart, Chief 
Engineer of the Erie and Jersey Railroad Company. In 
view of this stipulation and for other reasons above set forth, 
the petition in this matter should be dismissed. 

6. The question is raised by the town that the former 
Board of Railroad Commissioners had no authority to close 
the old highway. The order of that Board is distinet upon 
that point and is clearly to the effect that a portion of the 
old highway is to be abandoned. Whether it had the power 
to make such an order is a question of law purely. That 
question this Commission has no power to determine. It is 
not vested with the powers of a court in that behalf and no 
court would be bound by its opinion nor does it seem to have 
the power to open or review a final determination of that 
Board. If any one aggrieved by the determination in ques- 
tion desires to have it set aside it would seem to be necessary 
for him to seek his remedy in the courts by some appropriate 
proceeding. 
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